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GLVWULEXWLRQ� DW VHQWHQFLQJ� :H KHOG� QRWZLWKVWDQGLQJ WKH GHIHQGDQW¶V
SOHD� WKDW WKH ³HQKDQFHPHQW HOHPHQWV KDG WR EH SURYHG E\ WKH FRXUW
EH\RQG D UHDVRQDEOH GRXEW� 5HEPDQQ� KRZHYHU� LV GLVWLQJXLVKDEOH IURP
WKLV FDVH� )LUVW� DOWKRXJK QRW DGGUHVVHG E\ XV� WKH LQGLFWPHQW LQ 5HEPDQQ
ZDV WHFKQLFDOO\ GHILFLHQW WR LQYRNH WKH HQKDQFHPHQW SURYLVLRQV� WKHUHE\
YLRODWLQJ 5HEPDQQ¶V ULJKW WR D SURSHU LQGLFWPHQW� ,G� DW ��� Q� ��
6HFRQG� 5HEPDQQ¶V SOHD H[SUHVVO\ UHVHUYHG WKH LVVXH RI ZKHWKHU GHDWK
UHVXOWHG WR VHQWHQFLQJ� ZLWKRXW ZDLYLQJ KHU ULJKW WR SURRI EH\RQG D
UHDVRQDEOH GRXEW� 7KLUG� DQGPRVW VWULNLQJO\� 5HEPDQQ GLG QRW DFTXLHVFH
WR WKH HQKDQFHG UDQJH LQ RSHQ FRXUW WKH ZD\ /HDFKPDQ GLG� ,Q DQ\ HYHQW�
5HEPDQQ GHDOW ZLWK WKH HQKDQFHPHQW RI D PDQGDWRU\ PLQLPXP XQGHU
� ���� DQG� OLNH LWV IULHQGV )ORZDO� 5DPLUH]� 6WUD\KRUQ� +DUSHU� /XFDV�
DQG *DUFLD� LV RYHUUXOHG WR WKH H[WHQW LW FRQIOLFWV ZLWK +DUULV DQG WKLV
RSLQLRQ�
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$SSDUHQWO\� WKH LQIRUPDQW ZDV DQ DFTXDLQWDQFH RI /HDFKPDQ� +H

KDG EHHQ LQ WKH KRXVH VL[ PRQWKV HDUOLHU DQG KDG REVHUYHG HTXLSPHQW DQG
PDWHULDOV FRQVLVWHQW ZLWK DQ LQGRRU JURZ� VXFK DV LQWHQVHO\ EULJKW OLJKWV
DQG VKLQ\ SDSHU RQ WKH ZDOOV �ZKLFK ZRXOG FRQFHLYDEO\ EH XVHG WR UH�
GLUHFW WKH OLJKW�� 7KH LQIRUPDQW ZDV DJDLQ LQ WKH KRPH WKUHH GD\V EHIRUH
WKH H[HFXWLRQ RI WKH VHDUFK ZDUUDQW� DW ZKLFK WLPH KH VPHOOHG WKH VWURQJ
RGRU RI PDULMXDQD� DQG VDZ QHZ FRQVWUXFWLRQ HYLGHQFLQJ PRUH JURZLQJ
HTXLSPHQW� VXFK DV DGGLWLRQDO OLJKWV�

�
6SHFLILFDOO\� LQ ����� WKH KRXVH FRQVXPHG DQ DYHUDJH RI ����

NLORZDWWV SHU PRQWK� LQ ����� LW FRQVXPHG DQ DYHUDJH RI ���� NLORZDWWV
SHU PRQWK� DQG LQ ����� LW FRQVXPHG ���� SHU PRQWK� 3ROLFH RIILFHUV
GHWHUPLQHG WKDW WKLV XVDJH ZDV FRQVLVWHQW ZLWK DQ LQGRRU JURZ DQG
VXIILFLHQW WR VZHDU RXW D VHDUFK ZDUUDQW�
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$OWKRXJK /HDFKPDQ ZDV QRW SUHVHQW� WKHUH ZDV DPSOH HYLGHQFH WR

VXJJHVW KH OLYHG WKHUH� VXFK DV KLV ZDOOHW FRQWDLQLQJ SHUVRQDO SDSHUV DQG
KLV GULYHU¶V OLFHQVH�
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%HFDXVH WRGD\¶V KROGLQJ PD\ VHHP D ELW DW RGGV ZLWK 8�6� Y�

5HEPDQQ� ��� )��G ��� ��WK &LU� ������ ZH ILQG LW QHFHVVDU\ WR DGGUHVV
WKH KROGLQJ LQ WKDW FDVH� ,Q 5HEPDQQ� WKH GHIHQGDQW SOHG JXLOW\ XQGHU
� ��� WR GLVWULEXWLRQ RI KHURLQ DQG VXEPLWWHG WR WKH MXGJH¶V GLVFUHWLRQ WR
ILQG WKH HQKDQFHPHQW IDFWRU RI ZKHWKHU ³GHDWK UHVXOWHG´ IURP KHU KHURLQ
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,QFLGHQWDOO\� ZH KDYH SUHYLRXVO\ IRXQG WKDW D GHIHQGDQW ZDLYHV WKH

FRQVWLWXWLRQDO ULJKWV SURIIHUHG LQ $SSUHQGL ZKHQ KH SOHDGV JXLOW\� ,I D
GHIHQGDQW ³VWLSXODWH>V@ WR WKH DPRXQW RI GUXJV IRU ZKLFK KH ZDV KHOG
UHVSRQVLEOH� DQG WKH GLVWULFW FRXUW GLG QRW UHO\ RQ DQ\ IDFW RXWVLGH RI WKH
SOHD DJUHHPHQW WR GHWHUPLQH GUXJ TXDQWLW\ DW VHQWHQFLQJ�´ WKHUH LV QR
$SSUHQGL YLRODWLRQ� 8�6� Y� +DUSHU� ��� )��G ���� ��� ��WK &LU� ������
+DUSHU LV VOLJKWO\ GLVWLQJXLVKDEOH� KRZHYHU� EHFDXVH KHUH WKH MXGJH GLG
UHO\ RQ WHVWLPRQ\ DW VHQWHQFLQJ DV ZHOO DV /HDFKPDQ¶V SOHD� DOWKRXJK LW

VHHPV VXSHUIOXRXV� 1RQHWKHOHVV� +DUSHU� GHDOLQJ ZLWK WKH HQKDQFHPHQW

RI D PDQGDWRU\ PLQLPXP� LV RYHUUXOHG WR WKH H[WHQW LW FRQIOLFWV ZLWK

+DUULV DQG WKLV RSLQLRQ�

�
6WUD\KRUQ LV IXUWKHU GLVWLQJXLVKHG E\ WKH FDVHV RI8�6� Y� /XFDV� ���

)��G ��� ��WK &LU� ������ DQG 8�6� Y� *DUFLD� ��� )��G ��� ��WK &LU�

������ ,Q HDFK RI WKHVH FDVHV� ZH KHOG D GHIHQGDQW ZDLYHG KLV ULJKWV YLD

D JXLOW\ SOHD� HYHQ WKRXJK WKH LQGLFWPHQWV ZHUH QRW SURSHUO\ FKDUJHG� ,Q

QHLWKHU FDVH GLG WKH MXGJH VHQWHQFH WKH GHIHQGDQW WR RQO\ WKH PDQGDWRU\

PLQLPXP� :H KHOG WKDW VHQWHQFLQJ D GHIHQGDQW LQ WKH PLGGOH RI WKH UDQJH

HYLGHQFHG WKDW WKH MXGJH KDG QRW FRQVLGHUHG WKH PDQGDWRU\ PLQLPXP DV

D OLPLW WR KLV GLVFUHWLRQ� $FFRUGLQJO\� WKH IDFW WKDW WKH DPRXQW ZDV QRW

FRQWDLQHG LQ WKH LQGLFWPHQW ZDV LUUHOHYDQW WR WKH VHQWHQFH XOWLPDWHO\

LPSRVHG� 2I FRXUVH�/XFDV DQG*DUFLD� GHDOLQJZLWKPDQGDWRU\PLQLPXP

VHQWHQFHV� DUH OLNHZLVH RYHUUXOHG WR WKH H[WHQW WKH\ FRQIOLFW ZLWK +DUULV
DQG WKLV RSLQLRQ�
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/HDFKPDQ RULJLQDOO\ QRWHG KLV GHVLUH WR DSSHDO DW VHQWHQFLQJ� +LV

QRWLFH ZDV QRW LPPHGLDWHO\ ILOHG� DQG HYHQWXDOO\ /HDFKPDQ VHQW D OHWWHU
WR WKH FOHUN RI FRXUWV IRU WKH:HVWHUQ'LVWULFW RI .HQWXFN\ LQTXLULQJ DERXW
KLV DSSHDO� ,Q WKH LQWHULP� /HDFKPDQ¶V WULDO DWWRUQH\ KDG ZLWKGUDZQ IURP
WKH FDVH DQG IDLOHG WR SXUVXH WKH DSSHDO� 7KH FOHUN¶V RIILFH LQIRUPHG
/HDFKPDQ WKDW QR QRWLFH RI DSSHDO KDG EHHQ ILOHG DQG ILOHG RQH RQ KLV
EHKDOI RQ 1RYHPEHU �� ����� VRPH ILIW\�VL[ GD\V DIWHU WKH 6HSWHPEHU �
MXGJPHQW� 6LQFH XQGHU )HG� 5� $SS� 3� ��E�����$�� WKH GHIHQGDQW RQO\ KDV
WHQ GD\V WR ILOH KLV QRWLFH� LW ZDV GLVPLVVHG DV XQWLPHO\ E\ D SDQHO RI WKLV
&RXUW RQ -DQXDU\ ��� ����� /HDFKPDQ ILOHG D � ���� PRWLRQ IRU KDEHDV
UHOLHI LQ WKH GLVWULFW FRXUW� VHHNLQJ WR ILOH D GHOD\HG GLUHFW DSSHDO� 7KH
MXGJH JUDQWHG WKH UHTXHVW ZLWKRXW H[SODQDWLRQ� SUHVXPDEO\ EHFDXVH D
GHIHQGDQW LV HQWLWOHG WR KDEHDV UHOLHI ZKHQ KH UHTXHVWV WKDW D QRWLFH RI
DSSHDO EH ILOHG� DQG KLV FRXQVHO LJQRUHV KLV UHTXHVW� 6XFK IDLOXUH E\
FRXQVHO FRQVWLWXWHV SHU VH LQHIIHFWLYH DVVLVWDQFH XQGHU WKH 6L[WK
$PHQGPHQW DQG HQWLWOHV WKH GHIHQGDQW WR KDEHDV UHOLHI XQGHU � ����� ,Q
VXFK D FDVH� WKH UHOLHI DYDLODEOH WR WKH GHIHQGDQW LV D GHOD\HG GLUHFW DSSHDO�
6HH� H�J�� /XGZLJ Y� 8�6�� ��� )��G ���� ������ ��WK &LU� ������ 5RVLQVNL

Y� 8�6�� ��� )��G ��� ����� ��WK &LU� ����� �SHU FXULDP�� +HQFH� WKLV

PDWWHU LV WLPHO\ EHIRUH WKLV &RXUW DV D GLUHFW DSSHDO�
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7KLV VHFWLRQ UHIHUV WR YLRODWLRQV RI � ����D�� ZKLFK SURKLELWV WKH

PDQXIDFWXUH� GLVWULEXWLRQ� GLVSHQVLQJ� RU SRVVHVVLRQ RI D FRQWUROOHG

VXEVWDQFH� �� 8�6�&� � ����D�����
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